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(4) Such person pays the applicable
over-quota rate of duty.

§6.23 Eligibility to apply for a license.

(@) In general. To apply for any li-
cense, a person shall have:

(1) A business office, and be doing
business, in the United States, and

(2) An agent in the United States for
service of process.

(b) Eligibility for the 1997 and subse-
quent quota years—(1) Historical licenses
(Appendix 1). Any person issued a his-
torical or nonhistorical license for the
1996 quota year for an article may
apply for a historical license (Appendix
1) for the same article from the same
country for the 1997 and subsequent
quota years, if such person was, during
the 12-month period ending August 31
prior to the quota year, either:

(i) Where the article is cheese or
cheese product,

(A) The owner of and importer of
record for at least three separate com-
mercial entries of cheese or cheese
products totaling not less than 57,000
kilograms net weight, each of the three
entries not less than 2,000 kilograms
net weight,

(B) The owner of and importer of
record for at least eight separate com-
mercial entries of cheese or cheese
products, from at least eight separate
shipments, totaling not less than 19,000
kilograms net weight, each of the eight
entries not less than 450 kilograms net
weight, with a minimum of two entries
in each of at least three quarters dur-
ing that period; or

(C) The owner or operator of a plant
listed in Section Il or listed in Section
I as a processor of cheese of the most
current issue of “Dairy Plants Sur-
veyed and Approved for USDA Grading
Service” and had processed or pack-
aged at least 450,000 kilograms of
cheese or cheese products in its own
plant in the United States; or

(ii) Where the article is not cheese or
cheese product,

(A) The owner of and importer of
record for at least three separate com-
mercial entries of dairy products total-
ing not less than 57,000 kilograms net
weight, each of the three entries not
less than 2,000 kilograms net weight;

(B) The owner of and importer of
record for at least eight separate com-
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mercial entries of dairy products, from
at least eight separate shipments, to-
taling not less than 19,000 kilograms
net weight, each of the eight entries
not less than 450 kilograms net weight,
with a minimum of two entries in each
of at least three quarters during that
period;

(C) The owner or operator of a plant
listed in the most current issue of
“Dairy Plants Surveyed and Approved
for USDA Grading Service” and had
manufactured, processed or packaged
at least 450,000 kilograms of dairy prod-
ucts in its own plant in the United
States; or

(D) The exporter of dairy products in
the quantities and number of ship-
ments required under (A) or (B) above.

(2) Certain butter. A person issued a
nonhistorical license for butter for the
1997 or 1998 quota year may annually
apply for a historical license (Appendix
1) for the same quantity of butter for
the subsequent quota year and each
year thereafter, provided that such per-
son has used at least 90 percent of the
original license issued for the previous
quota year and meets the requirements
of paragraph (b)(1)(ii). However, if a
person is issued a historical license
pursuant to this paragraph, that person
may not be issued a nonhistorical li-
cense for butter for any quota year in
which that historical license is issued
to that person, unless applicants who
do not hold such a license have all been
issued such a nonhistorical license.

(3) Nonhistorical licenses for cheese or
cheese products (Appendix 2). A person
may annually apply for a nonhistorical
license for cheese or cheese products
(Appendix 2) for the 1997 quota year
and each quota year thereafter if such
person meets the requirements of para-
graph (b)(1)(i) of this section.

(4) Nonhistorical licenses for articles
other than cheese or cheese products (Ap-
pendix 2). A person may annually apply
for a nonhistorical license for articles
other than cheese or cheese products
(Appendix 2) for the 1997 quota year
and each quota year thereafter if such
person meets the requirements of para-
graph (b)(1)(ii).

(5) Designated license (Appendix 3). A
person may annually apply for a des-
ignated license (Appendix 3) for the
1997 quota year and for each quota year

289



§6.23

thereafter, provided that such person
meets the requirements of paragraph
(b)(1)(i), of this section and provided
further that the government of the
country has designated such person for
such license. The designating country
shall submit its selection of designated
importers in writing directly to the Li-
censing Authority not later than Octo-
ber 31 prior to the beginning of the
qguota year.

(c) Exceptions. (1) A licensee that fails
in a quota year to enter at least 85 per-
cent of the amount of an article per-
mitted under a license, shall not be eli-
gible to receive a license for the same
article from the same country for the
next quota year. For the purpose of
this paragraph, the amount of an arti-
cle permitted under the license will ex-
clude any amounts surrendered pursu-
ant to §6.26(a), but will include any ad-
ditional allocations received pursuant
to §6.26(b).

(2) Paragraph (c)(1) of this section
will not apply where the licensee dem-
onstrates to the satisfaction of the Li-
censing Authority that the failure re-
sulted from breach by a carrier of its
contract of carriage, breach by a sup-
plier of its contract to supply the arti-
cle, act of God or force majeure.

(3) Paragraph (c)(1) of this section
may not apply in the case of historical
or nonhistorical licenses, where the li-
censee demonstrates to the satisfaction
of the Licensing Authority that the
country specified on the license main-
tains or permits an export monopoly to
control the dairy articles concerned
and the licensee petitions the Licens-
ing Authority to waive this require-
ment. The licensee shall submit evi-
dence that the country maintains an
export monopoly as defined in this
paragraph. For the purposes of this
paragraph ‘“‘export monopoly’ means a
privilege vested in one or more persons
consisting of the exclusive right to
carry on the exportation of any article
of dairy products from a country to the
United States.

(4) The Licensing Authority will not
issue a nonhistorical license (Appendix
2) for an article from a country during
a quota year to an applicant who is af-
filiated with another applicant to
whom the Licensing Authority is
issuing a non-historical license for the
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same article from the same country for
that quota year. Further, the Licens-
ing Authority will not issue a non-
historical license for butter to an ap-
plicant who is affiliated with another
applicant to whom the Licensing Au-
thority is issuing a historical butter li-
cense of 57,000 kilograms or greater.
For the purpose of this paragraph, an
applicant will be deemed affiliated
with another applicant if:

(i) The applicant is the spouse, broth-
er, sister, parent, child or grandchild of
such other applicant;

(if) The applicant is the spouse,
brother, sister, parent, child or grand-
child of an individual who owns or con-
trols such other applicant;

(iii) The applicant is owned or con-
trolled by the spouse, brother, sister,
parent, child or grandchild of an indi-
vidual who owns or controls such other
applicant.

(iv) Both applicants are 5 percent or
more owned or directly or indirectly
controlled, by the same person;

(v) The applicant, or a person who
owns or controls the applicant, benefits
from a trust that controls such other
applicant.

(5) The Licensing Authority will not
issue a nonhistorical license (Appendix
2) for an article from a country during
a quota year to an applicant who is as-
sociated with another applicant to
whom the Licensing Authority is
issuing a nonhistorical license for the
same article from the same country for
that quota year. Further, the Licens-
ing Authority will not issue a non-
historical license for butter to an ap-
plicant who is associated with another
applicant to whom the Licensing Au-
thority is issuing a historical butter li-
cense for 57,000 kilograms or greater.
For the purpose of this paragraph, an
applicant will be deemed associated
with another applicant if:

(i) The applicant is an employee of,
or is controlled by an employee of,
such other applicant;

(ii) The applicant manages or is man-
aged by such other applicant, or eco-
nomically benefits, directly or indi-
rectly, from the use of the license
issued to such other applicant.

290



Office of the Secretary, USDA

(6) The Licensing Authority will not
issue a nonhistorical license for an ar-
ticle from a country, for which the ap-
plicant receives a designated license.

§6.24 Application for a license.

(a) Application for license shall be
made on either paper or electronic
forms, provided or designated by the
Licensing Authority, and shall be sub-
mitted in accordance with §6.36(b). All
parts of the application shall be com-
pleted. The application, if mailed, shall
be postmarked no earlier than Sep-
tember 1 and no later than midnight
October 15 of the year preceding that
for which license application is made.
The application, if submitted electroni-
cally, shall be transmitted no earlier
than September 1 and no later than
midnight October 15 of the year pre-
ceding that for which license applica-
tion is made. The Licensing Authority
will not accept incomplete applications
or unpostmarked mailed applications.

(b)(1) Where the applicant seeks to
establish eligibility on the basis of im-
ports, applications shall include identi-
fication of entries (if submitted elec-
tronically) or Customs Form 7501 (if
submitted by mail), sufficient to estab-
lish the applicant as the importer of
record of entries required under §6.23,
during the 12-month period ending Au-
gust 31 prior to the quota year for
which license is being sought.

(2) Where the applicant seeks to es-
tablish eligibility on the basis of ex-
ports, applications shall include:

(i) Census Form 7525 or a copy of the
electronic submission of such form, and

(if) The commercial invoice or bill of
sale for the quantities and number of
export shipments required under §6.23,
during the 12-month period ending Au-
gust 31 prior to the quota year for
which license is being sought.

(c) However, if the applicant is apply-
ing on the basis of more than eight
shipments, the application, if mailed,
shall include:

(1) The required documentary evi-
dence for eight shipments;

(2) A signed certification that the re-
maining required documents are on file
at the applicant’s premises; and

(3)(i) If the application is made on
the basis of imports, a listing of the
entry numbers, dates of entry and vol-
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umes on those remaining documents;
or

(ii) If the application is made on the
basis of exports, a listing of the dates
of export and volumes on those docu-
ments.

(d) An applicant requesting more
than one nonhistorical license must
rank order these requests by the appli-
cable Additional U.S. Note number.
Cheese and cheese products must be
ranked separately from dairy articles
which are not cheese or cheese prod-
ucts.

[61 FR 53007, Oct. 9, 1996, as amended at 69 FR
59763, Oct. 6, 2004]

§6.25 Allocation of licenses.

(a) Historical licenses for the 1997 quota
year (Appendix 1). (1) A person issued a
historical license for the 1996 quota
year will be issued a historical license
for the 1997 quota year in an amount
equal to the Basic Annual Allocation
level used by the Licensing Authority
for the 1996 quota year provided that
such person meets the requirements of
§6.23(b)(1) and §6.23(c).

(2) A person issued a nonhistorical li-
cense for the 1996 quota year will be
issued a historical license for the 1997
quota year for the same quantity as
the license for the 1996 quota year, pro-
vided that such person meets the re-
quirements of §6.23.

(3) If a person was issued more than
one historical license, or one or more
historical licenses and a nonhistorical
license, for the same article from the
same country for the 1996 quota year,
such person will be issued a single his-
torical license for the 1997 quota year,
the amount of which shall be deter-
mined in accordance with paragraphs,
(a) (1) and (2) of this section.

(b) Historical licenses for the 1998 and
subsequent quota years (Appendix 1). (1)
A person issued a historical license for
the 1997 quota year will be issued a his-
torical license in the same amount for
the same article from the same coun-
try for the 1998 quota year and for each
subsequent quota year except that:

(i) Beginning with the 1999 quota
year, a person who has surrendered
more than 50 percent of such historical
license in each of the prior three quota
years will thereafter be issued a license
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